
express trust under common law
express trust under common law is a foundational concept in legal systems that govern property
and fiduciary relationships. This article provides a comprehensive overview of express trusts as
recognized under common law, detailing their essential characteristics, how they are created, and
the legal requirements for validity. Readers will explore the roles and responsibilities of the parties
involved, the advantages and disadvantages of express trusts, and the ways express trusts differ
from other trust types. The article also examines common challenges and considerations in the
administration of express trusts, offering factual insights for legal professionals, students, and
anyone interested in property law. With a clear structure and authoritative analysis, this guide is
designed to enhance your understanding of express trusts under common law, using relevant
keywords and semantic variations throughout. Continue reading to gain a thorough grasp of the
topic and practical knowledge for real-world application.
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Understanding Express Trust Under Common Law

An express trust under common law is a clearly defined legal arrangement in which one party, the
settlor, intentionally transfers property to another party, the trustee, to hold and manage it for the
benefit of designated beneficiaries. Unlike implied or constructive trusts, an express trust is created
with explicit intentions, usually documented in writing. Common law jurisdictions recognize express
trusts as a vital mechanism for managing assets, protecting interests, and facilitating estate
planning. The concept serves as the backbone for many fiduciary relationships and is grounded in
centuries of legal precedent. Express trusts offer flexibility, legal protection, and a high degree of
certainty for all parties involved. The structure of an express trust is shaped by the intentions of the
settlor, the trust instrument, and the duties imposed on the trustee by law.



Key Elements and Legal Requirements

Essential Components of an Express Trust

For an express trust under common law to be valid, several fundamental elements must be present.
These include the intention to create a trust, identifiable trust property, specified beneficiaries, and
a competent trustee. Each component plays a critical role in ensuring the trust is legally recognized
and enforceable. The absence of any element can render the trust invalid or unenforceable.

Clear intention by the settlor to create a trust

Identifiable trust property (the subject matter)

Definite or ascertainable beneficiaries

A trustee willing and able to manage the trust assets

Compliance with applicable formalities (such as writing for land trusts)

Legal Formalities and Certainty

Common law requires express trusts to satisfy the "three certainties": certainty of intention,
certainty of subject matter, and certainty of objects (beneficiaries). The intention must be clear and
deliberate, the trust property must be defined, and the beneficiaries must be identifiable. In some
cases, particularly for trusts involving land, the trust instrument must be in writing to comply with
statutory requirements. Proper execution and documentation are essential to prevent disputes and
ensure the trust's validity.

Creation of Express Trusts

Methods of Creating an Express Trust

An express trust under common law can be established in several ways, depending on the settlor's
preferences and the nature of the assets. Most commonly, express trusts are created by written
instruments such as wills or trust deeds, but they may also arise through oral declarations if the law
permits.

By written declaration or trust deed1.

By will (testamentary trust)2.

By oral declaration (where permitted by law)3.



Intent and Documentation

The creation of an express trust begins with the settlor's intention to establish a legal obligation over
the property. This intention is usually evidenced in a formal document that outlines the terms of the
trust, the assets involved, and the parties' roles. Clear and precise documentation helps prevent
ambiguity and future litigation. In cases where oral trusts are recognized, the circumstances and
statements must unequivocally demonstrate the intention to create a trust.

Roles and Duties of Parties in Express Trusts

The Settlor

The settlor is the individual who creates the express trust by transferring assets and specifying the
terms. The settlor's primary duty is to define the trust's purpose, select the trustee, and designate
the beneficiaries. The settlor may also reserve certain rights or powers, depending on the trust
instrument.

The Trustee

The trustee holds legal title to the trust property and is charged with managing it according to the
trust's terms and the law. Trustees have fiduciary obligations that include loyalty, prudence,
impartiality, and accountability. Breach of these duties can result in legal liability and removal from
office.

The Beneficiaries

Beneficiaries are the individuals or entities entitled to benefit from the trust assets. Their rights
depend on the trust instrument and the nature of their interests, which may be fixed or
discretionary. Beneficiaries can enforce the terms of the trust and seek remedies if the trustee fails
in their duties.

Types of Express Trusts Under Common Law

Fixed Trusts

A fixed express trust is characterized by the settlor's determination of each beneficiary's share of the
trust property. The trustee has little discretion and must distribute assets according to the specified
proportions.



Discretionary Trusts

In a discretionary express trust, the trustee has the authority to decide how, when, and to whom
trust assets or income are distributed among the beneficiaries. This flexibility allows for adaptation
to changing circumstances but requires careful judgment and adherence to fiduciary duties.

Bare Trusts

A bare trust is the simplest form of express trust, where the trustee holds property for a single
beneficiary who has an absolute right to the assets. The trustee acts merely as a nominee, with
minimal active management.

Advantages and Disadvantages of Express Trusts

Benefits of Creating an Express Trust

Express trusts under common law offer several distinct advantages, making them a popular choice
for asset management and estate planning.

Asset protection and control

Facilitation of succession and estate planning

Tax planning opportunities

Clarity of intentions and reduced risk of disputes

Flexibility in terms and administration

Potential Drawbacks

Despite their benefits, express trusts also present certain disadvantages and challenges. These may
include administrative complexity, costs, and potential legal disputes.

Initial and ongoing administrative costs

Potential for family or beneficiary disputes

Legal complexity and need for professional advice

Possible exposure to taxation and regulatory requirements



Express Trusts vs Implied and Constructive Trusts

Express Trusts Compared to Implied Trusts

An express trust under common law is intentionally created and documented, whereas implied trusts
arise from the conduct or circumstances of the parties, without formal declaration. Implied trusts
are recognized to reflect the true intentions or fairness between parties, often in cases of incomplete
or ambiguous arrangements.

Constructive Trusts Distinguished

Constructive trusts are imposed by courts as a remedy to prevent unjust enrichment or wrongful
conduct. Unlike express trusts, they do not depend on the settlor's intention but instead serve to
correct inequity. Express trusts are voluntary and planned, while constructive trusts are remedial
and involuntary.

Challenges and Considerations in Express Trust
Administration

Common Legal Issues

Administering an express trust under common law can involve complex legal and practical
challenges. Disputes may arise over interpretation of the trust instrument, duties of trustees, or
beneficiary rights. Trustees must navigate evolving legal standards and ensure compliance with
statutory and fiduciary requirements.

Best Practices for Trustees

Trustees should maintain accurate records, communicate regularly with beneficiaries, and seek
professional advice when necessary. Proper administration helps prevent conflicts and ensures the
trust serves its intended purpose. Understanding the legal framework and potential pitfalls is crucial
for effective trust management.

Conclusion

Express trusts under common law remain a cornerstone of asset management and fiduciary
relationships. Their clear structure, flexibility, and legal protection make them invaluable tools for
individuals and entities seeking to safeguard interests and manage property. By understanding the
essential elements, legal requirements, and practical considerations, parties can create and
administer express trusts confidently and effectively.



Q: What is an express trust under common law?
A: An express trust under common law is a legal arrangement where a settlor intentionally transfers
property to a trustee to manage for the benefit of named beneficiaries, with terms clearly outlined in
a trust instrument.

Q: What are the essential elements required to create an
express trust?
A: The main elements are intention to create a trust, identifiable trust property, definite
beneficiaries, a competent trustee, and compliance with any relevant formalities.

Q: How is an express trust different from an implied trust?
A: An express trust is intentionally created and documented, while an implied trust arises from the
conduct or circumstances of the parties, without explicit declaration.

Q: What are the three certainties required for an express
trust?
A: The three certainties are: certainty of intention, certainty of subject matter (property), and
certainty of objects (beneficiaries).

Q: Who can serve as a trustee in an express trust?
A: Any person or legal entity with the capacity to manage property and act in a fiduciary role can
serve as a trustee, unless disqualified by law or the trust instrument.

Q: What is the difference between fixed and discretionary
express trusts?
A: In a fixed trust, beneficiaries' shares are predetermined by the settlor, while in a discretionary
trust, the trustee has the power to decide how assets are distributed among beneficiaries.

Q: What are common challenges in administering express
trusts?
A: Challenges include interpreting the trust document, resolving beneficiary disputes, fulfilling
fiduciary duties, and complying with legal and tax requirements.

Q: Can an express trust be created orally under common law?
A: In some cases, express trusts can be created orally, but trusts involving land generally require



written documentation to be valid under statutory rules.

Q: What are the advantages of using an express trust?
A: Advantages include asset protection, estate planning, tax benefits, clarity of intentions, and
flexibility in management.

Q: When might a court impose a constructive trust instead of
an express trust?
A: Courts impose constructive trusts to remedy situations involving fraud, breach of fiduciary duty,
or unjust enrichment, regardless of the parties' original intentions.
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Express Trust Under Common Law: A Comprehensive
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Navigating the complex world of trusts can feel like venturing into uncharted territory.
Understanding the nuances of different trust types is crucial, particularly when dealing with
significant assets or inheritance. This comprehensive guide dives deep into express trusts under
common law, clarifying their key elements, creation, and potential pitfalls. We'll unpack the legal
intricacies in plain English, offering a clear understanding for both legal professionals and those
simply seeking knowledge about this vital area of law.

What is an Express Trust Under Common Law?

An express trust under common law is a legally binding agreement where a trustee holds property
(assets) for the benefit of a beneficiary. Unlike implied or resulting trusts that arise from
circumstances, an express trust is deliberately and explicitly created by the settlor (the person
establishing the trust). This creation involves a clear declaration of trust, outlining the specific terms
and conditions governing the trust's operation. This declaration can be oral or written, but written
documentation is highly recommended for clarity and enforceability.
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Three Certainties: The Cornerstones of a Valid Express Trust

For an express trust to be valid under common law, three certainties must be met:

#### 1. Certainty of Intention: Demonstrating the Settlor's Intent

The settlor must clearly demonstrate their intention to create a trust. This isn't about using specific
words; rather, it's about the overall intention conveyed through their actions and words. Ambiguous
language or vague statements can invalidate the trust. A court will scrutinize the settlor's words and
actions to determine if a true intention to create a trust existed. For instance, casual remarks about
managing assets for someone else are unlikely to be sufficient.

#### 2. Certainty of Subject Matter: Identifying the Trust Property

The trust property must be clearly defined and identifiable. This means specifying exactly what
assets are being held in trust. Vague descriptions, such as "a portion of my estate," are insufficient.
The trust document should accurately list the assets involved, ensuring there's no ambiguity about
what constitutes the trust property. This is especially crucial when dealing with large or diverse
portfolios.

#### 3. Certainty of Objects: Defining the Beneficiaries

The beneficiaries (the individuals or entities who benefit from the trust) must be clearly identified or
identifiable. The "objects" of the trust need to be defined with sufficient clarity to allow the trustee
to administer the trust effectively. This requirement prevents situations where the trustee is unable
to determine who should receive the benefits. This is stricter for discretionary trusts, requiring the
trustee to be able to draw up a complete list of potential beneficiaries.

Creation of an Express Trust: A Step-by-Step Process

Establishing an express trust involves several crucial steps:

1. Declaration of Trust: The settlor clearly and unequivocally declares their intention to create a
trust. This is often done through a written trust deed, but an oral declaration is possible, though
significantly riskier.
2. Transfer of Property: The settlor transfers the trust property to the trustee. This transfer must
comply with the relevant legal requirements for the type of property involved (e.g., land registration,
transfer of shares).
3. Appointment of Trustee: The settlor appoints one or more trustees to manage the trust property
according to the terms of the trust deed. The trustee(s) have a legal duty to act in the best interests
of the beneficiaries.
4. Definition of Beneficiaries: The settlor clearly identifies the beneficiaries who are entitled to
benefit from the trust.



Common Pitfalls to Avoid When Establishing an Express Trust

Even with meticulous planning, mistakes can occur. Here are some common pitfalls:

Lack of Clarity: Ambiguous language in the trust deed can lead to disputes and legal challenges.
Improper Transfer of Property: Failing to properly transfer the trust property to the trustee can
render the trust invalid.
Failure to Comply with Formalities: Certain trusts require specific formalities, such as witnessing or
registration. Non-compliance can lead to the trust's invalidity.
Conflict of Interest: Trustees must act impartially in the best interests of the beneficiaries, avoiding
conflicts of interest.

Conclusion

Understanding express trusts under common law requires careful consideration of several crucial
elements. By adhering to the three certainties, following the proper creation process, and being
aware of potential pitfalls, you can significantly enhance the validity and effectiveness of your
express trust. Seeking professional legal advice is strongly recommended to ensure the trust is
properly structured and complies with all applicable legal requirements.

FAQs:

1. Can an express trust be amended or revoked? Yes, but the ability to do so depends on the terms of
the trust deed. Some trusts may be irrevocable, while others may allow for amendments or
revocations under specific circumstances.

2. What happens if a trustee breaches their duty? Beneficiaries can take legal action against a
trustee for breach of trust, potentially seeking compensation for losses incurred.

3. Are there different types of express trusts? Yes, there are various types, including fixed trusts
(where the beneficiaries' shares are predetermined) and discretionary trusts (where the trustee has
discretion in distributing the trust property).

4. What are the tax implications of an express trust? The tax implications can be complex and vary
depending on the jurisdiction and the specific terms of the trust. Seeking specialist tax advice is
highly recommended.

5. Is it necessary to have a lawyer draft an express trust? While not strictly mandatory, it's highly
advisable to use a solicitor to draft the trust deed to ensure compliance with all legal requirements
and prevent future disputes. The potential cost of resolving disputes later far outweighs the cost of
professional legal advice upfront.
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including the huge expansion in the area of fiduciary relationships and provisions in the Quebec Civil
Code, which now allow the use of trusts in that province.
  express trust under common law: International Taxation of Trust Income Mark Brabazon,
2022-06-30 In International Taxation of Trust Income, Mark Brabazon establishes the study of
international taxation of trust income as a globally coherent subject. Covering the international tax
settings of Australia, New Zealand, the UK, and the US, and their taxation of grantors/settlors,
beneficiaries, trusts, and trust distributions, the book identifies a set of principles and corresponding
tax settings that countries may apply to cross-border income derived by, through, or from a trust. It
also identifies international mismatches between tax settings and purely domestic design
irregularities that cause anomalous double- or non-taxation, and proposes an approach to tax design
that recognises the policy functions (including anti-avoidance) of particular rules, the relative
priority of different tax claims, the fiscal sovereignty of each country, and the respective roles of
national laws and tax treaties. Finally, the book includes consideration of BEPS reforms, including
the transparent entity clause of the OECD Model Tax Treaty.
  express trust under common law: Elements of Quebec Civil Law Louise Bélanger-Hardy, Aline
Grenon, 2008
  express trust under common law: Philosophical Foundations of the Law of Express
Trusts , 2023-11-30 The trust is a highly popular mode of property-holding and one of the most
important innovations in the law of equity. It presents the jurist with numerous conceptual,
doctrinal, and ethical challenges. In addition to being used towards the pursuit of good, trusts have
also been used for ill, and the interaction of trust law with other laws agitates received principles of
justice, efficiency, and coherence in the law. Trust law remains, nevertheless, under-theorized. While
its technical and doctrinal aspects have been studied intensively, the foundational questions to
which they give rise have remained largely unexamined. This volume takes an important step
towards filling this gap. The chapters in this book explore some of these quandaries with a view to
initiating and encouraging further engagement and learning. They identify different challenges and
adopt a variety of methodological approaches and perspectives towards their resolution, ranging
from conceptual questions about what is 'the trust' and 'trusts law', chapters analysing the legal
and/or moral statuses of each of the settlor, trustee, and beneficiary, to chapters questioning the
moral foundations of different trusts and range of pursuits towards which parties have deployed
them.
  express trust under common law: The Law of Trusts , 1990
  express trust under common law: Express Trusts Under the Common Law Alfred D
Chandler, 2019-09-10 This book has been considered by academicians and scholars of great
significance and value to literature. This forms a part of the knowledge base for future generations.
So that the book is never forgotten we have represented this book in a print format as the same form
as it was originally first published. Hence any marks or annotations seen are left intentionally to
preserve its true nature.
  express trust under common law: Equity and Trusts Alastair Hudson, 2005 Equity and



Trusts has quickly established itself as a market leader due to it clarity, insight and accessibility in
what is perhaps the most complex of legal areas. Hudson's scholarly account of the subject makes
this text sufficiently authoritative for trust practitioners but also provides a comprehensible
introduction for a student audience. As in previous editions, the traditional doctrines are analyzsed
in the context of current issues and the book's progressive approach intersperses discussion of the
core ideas with clear examples. This fourth edition has been extensively rewritten and includes new
chapters on: understanding the trust certainty in the creation of express trusts the rights of
beneficiaries and the beneficiary principle, formalities in the creation of express trusts, constructive
trusts breach of trust miscellaneous equitable remedies. Individual essays on the nature of express
trusts, the law on fiduciaries, family law, human rights law and equity draw together the main
principles while examining related questions of restitution and social justice. This book is essential
reading for all those seeking a modern approach to this crucial area of law.
  express trust under common law: Express Trusts Under the Common Law Alfred Dupont
Chandler, 1912
  express trust under common law: Philosophical Foundations of the Law of Express Trusts ,
2023-11-03 The trust is a highly popular mode of property-holding and one of the most important
innovations in the law of equity. It presents the jurist with numerous conceptual, doctrinal, and
ethical challenges. In addition to being used towards the pursuit of good, trusts have also been used
for ill, and the interaction of trust law with other laws agitates received principles of justice,
efficiency, and coherence in the law. Trust law remains, nevertheless, under-theorized. While its
technical and doctrinal aspects have been studied intensively, the foundational questions to which
they give rise have remained largely unexamined. This volume takes an important step towards
filling this gap. The chapters in this book explore some of these quandaries with a view to initiating
and encouraging further engagement and learning. They identify different challenges and adopt a
variety of methodological approaches and perspectives towards their resolution, ranging from
conceptual questions about what is 'the trust' and 'trusts law', chapters analysing the legal and/or
moral statuses of each of the settlor, trustee, and beneficiary, to chapters questioning the moral
foundations of different trusts and range of pursuits towards which parties have deployed them.
  express trust under common law: A Treatise on Express Trusts and Powers, Under the New
York Revised Statutes and the Real Property Law of 1896 Stewart Chaplin, 1897
  express trust under common law: Robert's Rules of Order Newly Revised, 12th edition
Henry M. Robert III, Daniel H. Honemann, Thomas J. Balch, 2020-08-25 The only current authorized
edition of the classic work on parliamentary procedure--now in a new updated edition Robert's Rules
of Order is the recognized guide to smooth, orderly, and fairly conducted meetings. This 12th edition
is the only current manual to have been maintained and updated since 1876 under the continuing
program established by General Henry M. Robert himself. As indispensable now as the original
edition was more than a century ago, Robert's Rules of Order Newly Revised is the acknowledged
gold standard for meeting rules. New and enhanced features of this edition include: Section-based
paragraph numbering to facilitate cross-references and e-book compatibility Expanded appendix of
charts, tables, and lists Helpful summary explanations about postponing a motion, reconsidering a
vote, making and enforcing points of order and appeals, and newly expanded procedures for filling
blanks New provisions regarding debate on nominations, reopening nominations, and completing an
election after its scheduled time Dozens more clarifications, additions, and refinements to improve
the presentation of existing rules, incorporate new interpretations, and address common inquiries
Coinciding with publication of the 12th edition, the authors of this manual have once again
published an updated (3rd) edition of Robert's Rules of Order Newly Revised In Brief, a simple and
concise introductory guide cross-referenced to it.
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